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A Quick Start to a New Year

Julian Orr 1915 - 2008

By Acting President, Anita B. Jones

WHAT'S IN A NAME?

It’s been quite a year already, hasn’t it? With all our snow and the national
election excitement and all. We’re pretty enthusiastic on a smaller scale
about our upcoming year for Maine Association of Mediators.

Quite a lot when you think of Julian
Orr. His name evokes fond memories. A man of honor and grace; always a mentor and advocate to the
mediation profession - with a willingness to share his knowledge and experience with anyone who asked;
never one to shy away from humor
with his quick wit; and an inspiration
to live life to the fullest. As colleagues in mediation, we have grown
from his example, and now, become
his legacy in the field. Julian was a
long time member to Maine Association of Mediators - we have been
honored by his presence and are
now saddened with his passing.

Your Board of Governors voted unanimously to invest in a major upgrading of the web site, enabling us to update more easily, navigate more effectively, pay for events and membership on line, and send emails out with
the organization’s name rather than John Alfano’s. These changes should
be ready by early summer.
Speaking of John Alfano, who remains on the BOG for another year, at
our first meeting we expressed our gratitude to him for stepping into the
President’s role two years earlier than he expected to and holding us together through some lean times. Hats off to you, John!
Look elsewhere in this issue for a summary of the February Membership
Meeting with Peter L. Murray. We will be keeping you up to date on this
important possible change to the Maine Rules of Evidence affecting our
mediation process, and on ways you can become involved in letting decision-makers know how you feel about it.
Look also for the latest news about our May Annual Conference. On our
short list is an outstanding lecturer and author on negotiation from Harvard. We just need to coordinate dates with him and the venue to make
the announcement.
A small group of past leaders of Maine Association of Mediators met in
January to talk about their ideas for our Association for the future. Watch
for new developments coming from their outside-the-box, synergistic conversation.

Contributed by B. Magaw

IS YOUR MEMBERSHIP DUE?
Renewal packets come by mail.
Don’t miss the exciting programs for 2008.
Renew now!

An Act to Enhance Fairness in Arbitration *
New Reporting Responsibilities for Arbitrators Performing Consumer Arbitration Services
in the State of Maine
By Sheila Mayberry, Esq., Arbitrator & Mediator
In June 2007, The Maine Legislature recently passed An Act to Enhance Fairness in Arbitration. The law requires that, as of January 1, 2008, arbitrators and providers of arbitration services must send a quarterly report of consumer arbitrations they have conducted to
the Director of the Office of Consumer Credit Regulation within the Department of Professional and Financial Regulation. The information
in the report must include the following:
Continued on page 2
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A. The name of every party to the consumer arbitration and the name of the arbitrator;
B. The type of dispute involved, such as credit card, personal loan, credit sale or other specified financial
product or service;
C. Whether the consumer was the prevailing party;
D. Whether the consumer was represented by an attorney;
E. The dates the provider received the request for consumer arbitration, the arbitrator was appointed and
the disposition of the consumer arbitration was rendered;
F. The type of disposition of the consumer arbitration, including withdrawal, abandonment, settlement,
award after hearing, award without hearing, default and dismissal without hearing;
G. The amount of the claim and the amount of any award or relief granted unless a settlement agreement
prohibits the disclosure of this information; and
H. The percentage of the arbitrator's fee allocated to each party.
Consumer arbitrations include those involving "consumer arbitration agreements," defined as “a standard contract with a
consumer concerning the use of, purchase of, acquisition of, attempt to purchase or acquire, offer of or furnishing of credit or a loan
for personal, family or household purposes.” In other words, these disputes involve all consumer loan instruments with arbitration
clauses, including credit card agreements, home mortgages, and car loans.
The genesis of this legislation was the concern by some consumer advocacy individuals and groups that arbitration has
turned into a for-profit, anti-consumer judicial system. The original bill included many restrictions on providing arbitration services,
not only in the credit card industry, but also in non-union employee-employer disputes. Also, committee testimony indicated a concern that there is too much secrecy surrounding arbitration, even though information on arbitration awards is available from the
major providers of arbitration services, such as the American Arbitration Association. Nevertheless, the reporting requirement was
included in the bill to publicize arbitration awards with detailed information included.
After testimony and comments were received by the Joint Standing Committee on Insurance and Financial Services, including a concern of the constitutionality of some of the provisions in the original bill, as well as whether the legislation would be preempted by the Federal Arbitration Act, the bill was amended to only include reporting requirements by providers of arbitration services concerning disputes of consumer arbitration agreements.
Whether this legislation was necessary or not time will tell, since most of the information is already available from the
major arbitration providers.
* L.D. 1489, P.L. 2007, Chapter 250, “Consumer Arbitration Agreements”
** Section 1391(4)

THE HISTORY OF COURT MEDIATION IN MAINE
The History of Court Mediation in Maine: Empowering Litigants to Resolve Their Disputes is the title of a
new book, written by Don Kimmelman, a MAM member and a CADRES mediator. This history is in two
parts. Part One details the history of court mediation in Maine from its origins in the mid-1970s until the
death of its first director in 1988. Part Two highlights the important events which follow and summarizes the
expansion of court mediation into the Court Alternative Dispute Resolution Service (CADRES).
To get your copy, send a check for $15 ($12 plus $3 for mailing) to Don Kimmelman, 285 Eastside Road, Sorrento, ME 04677.
Questions? Email him at donaldkimmelman@yahoo.com.
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Proposed New Mediation Privilege
By Diane E. Kenty, Esq.
At the membership meeting on February 6, MAM sponsored a program on a
proposed draft rule concerning the use of mediation-related communications as evidence. The proposed new Rule 514 would establish a “privilege” for certain communications in mediation for the first time. Peter Murray, Esq., who is a visiting professor at Harvard Law School and a consultant to the Advisory Committee on the Maine
Rules of Evidence, spoke about the proposed Rule 514. Matt Dyer, Esq., who chairs
the Advisory Committee, joined Professor Murray in discussing the proposed rule and
answering questions.
The new rule, which is proposed as Rule 514 of the Maine Rules of Evidence, would supplement the existing Rule 408, which makes evidence regarding
mediation inadmissible in court for most purposes. Under the current rule, information from compromise negotiations and mediation cannot generally be used as evidence in court if there is a later hearing after mediation, except in certain circumstances. The Advisory Committee is also proposing some changes to Rule 408, including a substantial amendment that would affect court-sponsored mediation in Family Matters cases.
The new rule would state that that a mediator could not be compelled to testify later about a communication between the mediator and a participant in the mediation process that occurs in the mediation process or is related to the subject matter of
any mediation, with some exceptions.
As Professor Murray explained, the scope of protection offered by the proposed new Rule 514 would have some significant restrictions. First, it would apply
only to confidential communications made in a private session or caucus between the
mediating party and the mediator. It would not apply to statements made in a joint
session during mediation.
Continued on page 4

SAVE THIS DATE
MAY 6, 2008
ANNUAL CONFERENCE AT
FREEPORT GARDEN INN
FREEPORT
Dr. Daniel Shapiro
of PON at Harvard
and author of a new book
Beyond Reason: Using
Emotions in Negotiations
(invited)

Exciting ideas and
ready-to-use skills
You won’t want to miss it!
Put the date on your
calendar NOW

When It Comes to Pensions, It Is Important to
Mind The p’s and q’s!
by
Michael E. Gallagher, A.S.A., M.A.A.A.
In the specialized world of actuarial science, two small letters stand out as the central figures in some very basic
expressions. The probability that someone (aged x) might survive for a particular period (length t) is usually represented as tpx. Conversely, the probability that that same person might die within the same period is represented by
tqx. Since actuaries tend to appreciate a nice clean equation, and since there really are no other alternatives, tpx + tqx
= 1, or “it is a certainty that the person will either live or die”.
What that could mean in the context of divorce mediation and the disposition of the asset representing the interest
in a pension plan is that simply deciding what happens to the “pension” is only half of the equation.
Since a pension is only paid if the plan participant is alive (remember the “p”?), it may be a disservice, especially to
the non-participant spouse, to ignore what can be a significant benefit that becomes payable only upon the death of
the participant. Hence, we must remember the “q”!
Although most pension programs include some type of survivor benefit, they are by no means all the same. And
there are two separate periods of time to consider too.
Continued on page 4
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In many cases, especially with corporate pension plans, if the plan participant dies prior to retirement, a surviving spouse would at least be entitled to
what they would have received if the participant had retired the day before and
elected to have the pension paid under the optional form which provides for a
continuation of at least 50% of the benefit to that survivor. If the participant
was not married at the time of death, there may not be any survivor benefit
payable to anyone, especially if the divorce judgment did not include a provision that the former spouse would continue to be treated as a spouse for the
purpose of this survivor benefit.
If the participant dies after retiring, survivor benefits depend on the
form of benefit payment that was elected at the time of retirement. In corporate plans, the legal spouse at retirement must approve of any form other than
the (usually, at least) 50% continuation form. And once payments have commenced, the election cannot be changed. (A major exception to this rule is that
some plans (primarily government plans) require that the death of a retiree’s
spouse negates this election and eliminates the survivor portion of the retirement benefit scheme.)
So, in minding the p’s, all that needs to be done is to settle the
“pension” asset by allocating the “pension”. However, unless the settlement
also includes an assignment of the “survivor” benefit, especially if the plan
provides for a surviving “spouse” benefit, and considers both the pre- and postretirement aspects of survivorship, there is no one minding the q’s!
Mike Gallagher is an independent consulting actuary specializing in providing
expert pension advice to family law practitioners. He can be reached by mail
at Gallagher Actuarial Services, P.O. Box 2345, South Portland, ME 041162345, by telephone at (207) 885-5600, or by email at actuary@galactser.com.

Second, the draft rule
lists several specific exceptions
when the privilege would not
apply. Some of the exceptions
are those that commonly appear
in other rules. For example,
threats or statements made in
mediation regarding the intention
to inflict bodily injury or to commit a crime would not be
shielded from later use as evidence. Under a very broad
“catch-all” provision, mediation
information would be available
as evidence if a court decided
that it was necessary to prevent a
“manifest injustice” from occurring. The rule does not define the
term “manifest injustice.”
A question and answer
period followed the presentation.
According to Attorney Dyer, the
new rule will be submitted to the
Maine Supreme Judicial Court
next month.
For a copy of the draft
of Rule 514, please contact Anita
Jones at abjones@maine.rr.com
or Diane Kenty at
diane.kenty@maine.gov.
.
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MISSION
The Association is a non-profit organization of diverse professional interests seeking to broaden public understanding
and acceptance of alternative forms of dispute resolution.
The Association strives to enhance professional skills and
qualifications of mediators, arbitrators, and other neutrals
through training, educational development and promotion
of standards of professional conduct.
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By Acting President, Anita B. Jones
It’s been quite a year already, hasn’t it? With all our snow and the national
election excitement and all. We’re pretty enthusiastic on a smaller scale
about our upcoming year for Maine Association of Mediators.
Your Board of Governors voted unanimously to invest in a major upgrading of the web site, enabling us to update more easily, navigate more effectively, pay for events and membership on line, and send emails out with
the organization’s name rather than John Alfano’s. These changes should
be ready by early summer.
Speaking of John Alfano, who remains on the BOG for another year, at
our first meeting we expressed our gratitude to him for stepping into the
President’s role two years earlier than he expected to and holding us together through some lean times. Hats off to you, John!
Look elsewhere in this issue for a summary of the February Membership
Meeting with Peter L. Murray. We will be keeping you up to date on this
important possible change to the Maine Rules of Evidence affecting our
mediation process, and on ways you can become involved in letting decision-makers know how you feel about it.
Look also for the latest news about our May Annual Conference. On our
short list is an outstanding lecturer and author on negotiation from Harvard. We just need to coordinate dates with him and the venue to make
the announcement.
A small group of past leaders of Maine Association of Mediators met in
January to talk about their ideas for our Association for the future. Watch
for new developments coming from their outside-the-box, synergistic conversation.

WHAT'S IN A NAME?
Quite a lot when you think of Julian
Orr. His name evokes fond memories. A man of honor and grace; always a mentor and advocate to the
mediation profession - with a willingness to share his knowledge and experience with anyone who asked;
never one to shy away from humor
with his quick wit; and an inspiration
to live life to the fullest. As colleagues in mediation, we have grown
from his example, and now, become
his legacy in the field. Julian was a
long time member to Maine Association of Mediators - we have been
honored by his presence and are
now saddened with his passing.
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Renewal packets come by mail.
Don’t miss the exciting programs for 2008.
Renew now!

An Act to Enhance Fairness in Arbitration *
New Reporting Responsibilities for Arbitrators Performing Consumer Arbitration Services
in the State of Maine
By Sheila Mayberry, Esq., Arbitrator & Mediator
In June 2007, The Maine Legislature recently passed An Act to Enhance Fairness in Arbitration. The law requires that, as of January 1, 2008, arbitrators and providers of arbitration services must send a quarterly report of consumer arbitrations they have conducted to
the Director of the Office of Consumer Credit Regulation within the Department of Professional and Financial Regulation. The information
in the report must include the following:
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A. The name of every party to the consumer arbitration and the name of the arbitrator;
B. The type of dispute involved, such as credit card, personal loan, credit sale or other specified financial
product or service;
C. Whether the consumer was the prevailing party;
D. Whether the consumer was represented by an attorney;
E. The dates the provider received the request for consumer arbitration, the arbitrator was appointed and
the disposition of the consumer arbitration was rendered;
F. The type of disposition of the consumer arbitration, including withdrawal, abandonment, settlement,
award after hearing, award without hearing, default and dismissal without hearing;
G. The amount of the claim and the amount of any award or relief granted unless a settlement agreement
prohibits the disclosure of this information; and
H. The percentage of the arbitrator's fee allocated to each party.
Consumer arbitrations include those involving "consumer arbitration agreements," defined as “a standard contract with a
consumer concerning the use of, purchase of, acquisition of, attempt to purchase or acquire, offer of or furnishing of credit or a loan
for personal, family or household purposes.” In other words, these disputes involve all consumer loan instruments with arbitration
clauses, including credit card agreements, home mortgages, and car loans.
The genesis of this legislation was the concern by some consumer advocacy individuals and groups that arbitration has
turned into a for-profit, anti-consumer judicial system. The original bill included many restrictions on providing arbitration services,
not only in the credit card industry, but also in non-union employee-employer disputes. Also, committee testimony indicated a concern that there is too much secrecy surrounding arbitration, even though information on arbitration awards is available from the
major providers of arbitration services, such as the American Arbitration Association. Nevertheless, the reporting requirement was
included in the bill to publicize arbitration awards with detailed information included.
After testimony and comments were received by the Joint Standing Committee on Insurance and Financial Services, including a concern of the constitutionality of some of the provisions in the original bill, as well as whether the legislation would be preempted by the Federal Arbitration Act, the bill was amended to only include reporting requirements by providers of arbitration services concerning disputes of consumer arbitration agreements.
Whether this legislation was necessary or not time will tell, since most of the information is already available from the
major arbitration providers.
* L.D. 1489, P.L. 2007, Chapter 250, “Consumer Arbitration Agreements”
** Section 1391(4)

THE HISTORY OF COURT MEDIATION IN MAINE
The History of Court Mediation in Maine: Empowering Litigants to Resolve Their Disputes is the title of a
new book, written by Don Kimmelman, a MAM member and a CADRES mediator. This history is in two
parts. Part One details the history of court mediation in Maine from its origins in the mid-1970s until the
death of its first director in 1988. Part Two highlights the important events which follow and summarizes the
expansion of court mediation into the Court Alternative Dispute Resolution Service (CADRES).
To get your copy, send a check for $15 ($12 plus $3 for mailing) to Don Kimmelman, 285 Eastside Road, Sorrento, ME 04677.
Questions? Email him at donaldkimmelman@yahoo.com.
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Proposed New Mediation Privilege
By Diane E. Kenty, Esq.
At the membership meeting on February 6, MAM sponsored a program on a
proposed draft rule concerning the use of mediation-related communications as evidence. The proposed new Rule 514 would establish a “privilege” for certain communications in mediation for the first time. Peter Murray, Esq., who is a visiting professor at Harvard Law School and a consultant to the Advisory Committee on the Maine
Rules of Evidence, spoke about the proposed Rule 514. Matt Dyer, Esq., who chairs
the Advisory Committee, joined Professor Murray in discussing the proposed rule and
answering questions.
The new rule, which is proposed as Rule 514 of the Maine Rules of Evidence, would supplement the existing Rule 408, which makes evidence regarding
mediation inadmissible in court for most purposes. Under the current rule, information from compromise negotiations and mediation cannot generally be used as evidence in court if there is a later hearing after mediation, except in certain circumstances. The Advisory Committee is also proposing some changes to Rule 408, including a substantial amendment that would affect court-sponsored mediation in Family Matters cases.
The new rule would state that that a mediator could not be compelled to testify later about a communication between the mediator and a participant in the mediation process that occurs in the mediation process or is related to the subject matter of
any mediation, with some exceptions.
As Professor Murray explained, the scope of protection offered by the proposed new Rule 514 would have some significant restrictions. First, it would apply
only to confidential communications made in a private session or caucus between the
mediating party and the mediator. It would not apply to statements made in a joint
Continued on page 4
session during mediation.
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Beyond Reason: Using
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ready-to-use skills
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Put the date on your
calendar NOW

When It Comes to Pensions, It Is Important to
Mind The p’s and q’s!
By Michael E. Gallagher, A.S.A., M.A.A.A.
In the specialized world of actuarial science, two small letters stand out as the central figures in some very basic
expressions. The probability that someone (aged x) might survive for a particular period (length t) is usually represented as “p”. Conversely, the probability that that same person might die within the same period is represented by
“q”. Since actuaries tend to appreciate a nice clean equation, and since there really are no other alternatives, “p” +
“q” = 1, or “it is a certainty that the person will either live or die”.
What that could mean in the context of divorce mediation and the disposition of the asset representing the interest
in a pension plan is that simply deciding what happens to the “pension” is only half of the equation.
Since a pension is only paid if the plan participant is alive (remember the “p”?), it may be a disservice, especially to
the non-participant spouse, to ignore what can be a significant benefit that becomes payable only upon the death of
the participant. Hence, we must remember the “q”!
Although most pension programs include some type of survivor benefit, they are by no means all the same. And
there are two separate periods of time to consider too.
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In many cases, especially with corporate pension plans, if the plan participant dies prior to retirement, a surviving spouse would at least be entitled to
what they would have received if the participant had retired the day before and
elected to have the pension paid under the optional form which provides for a
continuation of at least 50% of the benefit to that survivor. If the participant
was not married at the time of death, there may not be any survivor benefit
payable to anyone, especially if the divorce judgment did not include a provision that the former spouse would continue to be treated as a spouse for the
purpose of this survivor benefit.
If the participant dies after retiring, survivor benefits depend on the
form of benefit payment that was elected at the time of retirement. In corporate plans, the legal spouse at retirement must approve of any form other than
the (usually, at least) 50% continuation form. And once payments have commenced, the election cannot be changed. (A major exception to this rule is that
some plans (primarily government plans) require that the death of a retiree’s
spouse negates this election and eliminates the survivor portion of the retirement benefit scheme.)
So, in minding the p’s, all that needs to be done is to settle the
“pension” asset by allocating the “pension”. However, unless the settlement
also includes an assignment of the “survivor” benefit, especially if the plan
provides for a surviving “spouse” benefit, and considers both the pre- and postretirement aspects of survivorship, there is no one minding the q’s!
Mike Gallagher is an independent consulting actuary specializing in providing
expert pension advice to family law practitioners. He can be reached by mail
at Gallagher Actuarial Services, P.O. Box 2345, South Portland, ME 041162345, by telephone at (207) 885-5600, or by email at actuary@galactser.com.
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lists several specific exceptions
when the privilege would not
apply. Some of the exceptions
are those that commonly appear
in other rules. For example,
threats or statements made in
mediation regarding the intention
to inflict bodily injury or to commit a crime would not be
shielded from later use as evidence. Under a very broad
“catch-all” provision, mediation
information would be available
as evidence if a court decided
that it was necessary to prevent a
“manifest injustice” from occurring. The rule does not define the
term “manifest injustice.”
A question and answer
period followed the presentation.
According to Attorney Dyer, the
new rule will be submitted to the
Maine Supreme Judicial Court
next month.
For a copy of the draft
of Rule 514, please contact Anita
Jones at abjones@maine.rr.com
or Diane
Kenty at
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